TELECOMMUCATIONS SERVICES AGREEMENT

This Telecommunications Services Agreement (“Agreement”) is entered into as of this ___ day of _______, _______ (“Effective Date”) by and between PCMI VOIP, LLC, a  Delaware Corporation with its principal offices located at 192 Lexington Avenue, Room 1100, New York, NY 10016-6823 (“PCMI”) and _________________________, a _________ Corporation with its principal offices located at _____________________________ (“CUSTOMER”) collectively referred to herein as the (“Parties”) 

RECITALS:

WHEREAS, PCMI is in the business of, among other things, providing international call transport and termination services; and

WHEREAS, CUSTOMER desires to purchase certain international call transport and termination services provided by PCMI;

NOW, THEREFOR, the Parties, in consideration of the mutual covenants and agreements herein, agree as follows:

TERMS AND CONDITIONS:

1. Scope of Agreement.
PCMI agrees to provide and CUSTOMER agrees to accept switched telecommunications services and other associated services as described in this Agreement and Service Schedule(s) for the prices and subject to the terms and conditions set forth in this Agreement and Service Schedule(s) (“PCMI Services”). In the event of a conflict between this Agreement and the Service Schedule(s) the Service Schedule(s) shall prevail. 

2. Service Term.
This Agreement shall commence as of the Effective Date set forth above and shall be effective for an initial term of one (1) year (“Initial Term”). Thereafter, this Agreement shall automatically renew for subsequent one (1) month terms (“Subsequent Term(s)”) until terminated by either Party by providing thirty (30) days written notice prior to the expiration of the Initial Term or Subsequent Term. CUSTOMER shall be liable for all charges associated with actual usage of the Service in question during the Initial Term and any extension thereof.

3. Charges and Payment Terms.
A. Payment.  CUSTOMER shall prepay PCMI for service.  The amount of prepayment shall be mutually agreed between CUSTOMER and PCMI.  PCMI shall have the right to terminate service without notice when the service usage amount is 90% of the prepaid amount. PCMI shall bill CUSTOMER for PCMI Services as defined by each Service Schedule. Service Schedules shall be sent via email and each party agrees that positive electronic email deliver notices constitute acceptance and execution of such Service Schedules. PCMI shall invoice CUSTOMER every 7 days. Payment shall be sent by electronic funds transfer, or similar point of service funds transfer, and shall be deemed received as of the date of written confirmation of payment instruction is issued by the payer bank. Payment to PCMI shall be made via wire transfer or other means acceptable to both parties to:


JPMorgan Chase


35 East 72nd Street

New York, NY  10021

Routing #: 021000021


Account #: 151005506865
B. Billing.  Invoices shall include, without limitation, day range, destination countries, minutes of use, number of calls, and rate per minute. All chargeable calls for PCMI Services shall begin when CUSTOMER receives answer supervision. 

C. Taxes.  CUSTOMER acknowledges and understands that PCMI computes all charges herein exclusive of any applicable federal, state, or local use, excise, gross receipts, sales, and privilege taxes, duties, fees, or similar liabilities (“Additional Charges”). Unless CUSTOMER provides PCMI with a properly executed Certificate of Exemption for any or all Additional Charges, CUSTOMER shall pay Additional Charges in addition to all other charges provided for herein.

D. Modification of Charges.  PCMI reserves the right to modify any charges for Services or dialing codes as described in the Services Schedules upon five (5) days written notice to CUSTOMER.  Rate decreases and the offering of additional services may be effective immediately upon written notification. In the event PCMI increases CUSTOMER’s rates, CUSTOMER shall have the right to terminate the Service Schedule affected by such rate increase without penalty.

E. Billing Disputes.  CUSTOMER will be responsible for payment of all undisputed charges as reflected on any billing statement. Any request for a billing adjustment must be made in good faith and in writing within thirty (30) days of the invoice date. Any such request shall include detailed documentation to establish the basis for any adjustment. Documentation to be provided by CUSTOMER shall include, without limitation, the country/city, number of minutes, and/or rate that is subject to dispute and may include, call detail records (“CDR”). Any such request for a billing adjustment shall not be cause for delay in the payment of the undisputed balance due. CUSTOMER shall have an obligation to pay any amount that has been disputed in good faith.

CUSTOMER’s notification of any contested or disputed amount must be in writing or electronic media and sent to:

Email: mbloom@pcmivoip.com

Primary Contact: Michael Bloom

Phone: 203-364-8476

Fax: 509-693-2353
Written notification must be accompanied with detailed written support and documentation, for any service interruption credit or other credit to which CUSTOMER believes itself so entitled.  CUSTOMER and PCMI will promptly address and attempt to resolve the claim. 

F. Suspension of Service.  In the event charges due pursuant to any PCMI invoice are not paid in full by the Due Date, PCMI shall have the right to suspend all or any portion of the Services to CUSTOMER immediately (“Suspension Notice”) until such time as CUSTOMER has paid in full all charges then due including any late fees. Following such late payment, PCMI shall reinstate Service only when CUSTOMER provides satisfactory assurance of its ability to pay for Services (i.e., deposit, guaranteed letter of credit, or other means as requested) and advanced payment of the cost of reinstituting Services. If the required payment is not made within thirty (30) days of the Due Date, CUSTOMER will be deemed to have terminated the Services suspended effective as of the date of such suspension. 

G. Credit.  The execution of this Agreement signifies CUSTOMER’s acceptance PCMI’ initial and continuing credit approval policies and procedures. PCMI reserves the right to withhold initiation or full implementation of Service under this Agreement pending initial satisfactory credit review and approval thereof which may be conditioned upon terms specified by PCMI, including, but not limited to, security for payments due as outlined in Subparagraph 3(A) in the form of cash deposit, guarantee, irrevocable guaranteed letter of credit, or other means, which may be increased upon request. Provided, however, PCMI must notify CUSTOMER of such request within two (2) business days of intent to increase security. CUSTOMER’s execution of Appendix A of this agreement signifies CUSTOMER’s acceptance of the billing terms and credit limitations PCMI has extended to CUSTOMER. As determined PCMI at any time that CUSTOMER’s financial condition or payment history is or may become unacceptable, or if CUSTOMER exceeds its credit limit, an increase in security, request for additional security, or partial payment of the balance due may be required. 

4. Non Circumvent

As the nature of the PCMI network allows for CUSTOMER direct access to PCMI’s terminating partner(s). CUSTOMER hereby agrees that it will not attempt to do business directly with PCMI’s partner(s), circumvent, or cause harm to the relationship between PCMI and its partner(s) in any way, for the attached destination(s) or any other destination(s) which the partner(s) may offer for a period of 2 (“two”) years after the termination of this agreement without the expressed written consent of PCMI.

In the event that CUSTOMER breaches this provision, PCMI will be entitled to damages equaling 90 (“ninety”) percent of CUSTOMER’s billed Gross Profits on all traffic sent to said partner for the period in breach, or the maximum amount allowed by law.

5. breach and Remedies for Breach.
A. In the event CUSTOMER fails to pay charges due hereunder by the date stated in the Suspension Notice described herein, PCMI shall have the right, after giving two (2) business days prior written notice, and in addition to foreclosing any security interest CUSTOMER may have, to (i) terminate this Agreement and/or Service Schedules; and (ii) if, at the time of the Effective Date or at any time thereafter, PCMI and CUSTOMER have additional telecommunications service arrangements between them, each Party reserves the right to offset the others invoice for this service in an amount corresponding to any undisputed amount owed but not received by the Due Date for such additional arrangement(s); and (iii) pursue all rights and remedies available under this Agreement and applicable law.
B. In the event that either Party breaches this Agreement, other than a breach described to in Paragraph 4 (A) above, the non-breaching party may terminate this Agreement immediately by providing the other Party with thirty (30) days prior written notice describing such breach and the breaching Party fails to cure such breach after such thirty (30) day period.
6. Warranty.
PCMI shall use reasonable commercial efforts under the circumstances to maintain its overall network quality. The quality of service provided hereunder shall be consistent with telecommunications common carrier industry standards, government regulations and sound business practices. PCMI MAKES NO OTHER WARRANTIES ABOUT THE SERVICES PROVIDED PURSUANT TO THIS AGREEMENT OR SERVICE SCHEDULES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO, ANY WARRANTY OF MERCHANTIBILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE. 

7. Liability; Indemnification.
A. Limitation of Liability.  EACH PARTY HAS MADE, AND MAKES, NO REPRESENTATIONS OR WARRANTIES OF WHATSOEVER NATURE, DIRECTLY OR INDIRECTLY, EXPRESS OR IMPLIED, WITH RESPECT TO INTERNATIONAL CALL TRANSPORT SERVICE WITHOUT LIMITING THE FOREGOING, THERE ARE NO WARRANTIES OF MERCHANTABILITY OF FITNESS FOR ANY PARTICULAR PURPOSE OR FUNCTION, EXPRESS OR IMPLIED, GIVEN BY EITHER PARTY.

Regardless of the nature of any claim of any action which may be brought against PCMI as a result of or arising out of any errors or omissions which PCMI may make or may result in providing International Call Transport Services for CUSTOMER, PCMI’ sole liability and obligation to CUSTOMER, except in the case of claims arising out of intentional or wrongful acts of PCMI, shall be limited to using commercially reasonable efforts to investigate and, to the extent reasonably practicable and within the reasonable control of PCMI, correct the circumstances that caused such errors. PCMI shall not be liable for any loss or damages sustained by reason of any failure of interruption of International Call Transport Service covered by this Agreement, nor shall PCMI provide CUSTOMER with any credits to be applied against future amounts due, whether such loss or damage arises because of breakdown of equipment or because of any other reason.

Except for intentional wrongful acts, PCMI shall not be liable to CUSTOMER, to any CUSTOMER of CUSTOMER, or other third party for any indirect, special, incidental, consequential loss or damages, however caused, including, without limitation, by such Party’s negligence or negligence of its employees or otherwise, arising out of the provision of International Call Transport Service whether such loss or damage was due to mistake, omission, interruption, delay, error, or defect in the provision of such service or by an overseas correspondent or underlying carrier or arising in any other manner under this Agreement and the performance or nonperformance or obligations hereunder or otherwise. 

B. Indemnification.  Each Party shall hold harmless and indemnify the other, its officers, directors, employees and agents, against and from any liability, loss, damage, cost and expense (including attorneys’ fees and costs of litigation) arising out of or in connection with any claim or action which any person or entity (other than the other party) may file or threaten to file against the other Party or its officers, directors, employees or agents relating to the acts of omissions of a party under this Agreement or the provision of International Call Transport Service. The indemnification provided herein shall survive the termination of this Agreement and the termination of any Service provided pursuant to this Agreement. Notwithstanding any other provision of this Agreement, the officers, directors, employees and agents of each Party shall have no liability to the other, or any affiliate of either Party, under this agreement or in connection with International Call transport Service to be provided hereunder.

8. Force Majeure. 
Each Party’s obligations under this Agreement are subject to, and neither Party shall be liable for, delays, failure to perform, or damage, or destruction, or malfunction of any equipment, or any consequence of any thereof caused or occasioned by or due to fire, flood, water, the elements, labor disputes or shortages, utility curtailments, power failures, explosions, civil disturbance, governmental or regulatory requirements, acts of God or public enemy, war whether declared or undeclared, military or government requisition, shortages of equipment or supplies, unavailability of transportation, acts or omissions of third parties, or any other cause beyond such Party’s reasonable control.

9. No Agency.
Neither Party shall have the authority to bind the other by contract or otherwise make any representations or guarantees on behalf of the other Party. Both Parties acknowledge and agree that the relationship arising from this Agreement does not constitute an agency, joint venture, partnership, employee relationship, or franchise.

10. Assignment.
This Agreement shall be binding on PCMI and CUSTOMER and their respective affiliates, successors, and assigns. Neither Party shall assign this Agreement, whether by operation of law or otherwise, without the prior written consent of the other, which shall not be unreasonably withheld. Notwithstanding the foregoing, a transfer by CUSTOMER or PCMI in connection with the sale by a party of all or substantially all of its assets, or in connection with a merger, acquisition, or consolidation of a party into or with another company, shall be permitted assignment hereunder to which each party grants its consent.

11. Governing Law, Representations and Warranties.
A. Governing Law.  All terms of this Agreement not subject to the Communications Act of 1934 as amended and as interpreted and applied by the Federal Communications Commission will be interpreted according to New York law.

B. PCMI’ Representations and Warranties.  

i. PCMI certifies and warrants that it is in compliance with and will continue to be in compliance with all international, federal, state and local laws and regulations relating to its performance under this Agreement. 

ii. PCMI represents and warrants that it has full power and authority to enter into this Agreement and perform all of its obligations hereunder. Further, this Agreement has been duly authorized and executed and constitutes the legal, valid and binding obligations of PCMI enforceable in accordance with its terms.

C. CUSTOMER’s Representations and Warranties.  

i. CUSTOMER represents, warrants, and covenants that it understands that PCMI may, at any time, and without notice to End User(s), discontinue providing service to CUSTOMER in accordance with the terms of this Agreement and that such discontinuance may result in termination of service to the End User(s).

ii. CUSTOMER certifies and warrants that it is in compliance with and will continue to be in compliance with all international, federal, state and local laws and regulations relating to its performance under this Agreement. CUSTOMER is solely responsible for obtaining all licenses, approvals, and regulatory authority for its operation and the provision of services to its CUSTOMER’s (“End Users”). Any breach of the obligations of CUSTOMER under this Paragraph shall be a material breach of this Agreement. If CUSTOMER does not comply with this Paragraph, in addition to any remedies available to PCMI at law or in equity, PCMI, in its sole discretion, may elect to decline to accept additional orders under this Agreement or may immediately terminate this Agreement without further liability or obligation to CUSTOMER.

iii. CUSTOMER represents and warrants that it has full power and authority to enter into this Agreement and perform all of its obligations hereunder. Further, this Agreement has been duly authorized and executed and constitutes the legal, valid and binding obligations of CUSTOMER enforceable in accordance with its terms.

12. Terms and Conditions Surviving Termination or Expiration of Agreement.
All warranties, representations, indemnities, covenants, and other agreements of the parties hereto shall survive the execution, delivery, and termination of this Agreement and shall, notwithstanding the execution, delivery and termination of this Agreement, continue in full force and effect.

13. Non-disclosure.
Neither CUSTOMER or PCMI shall disclose to any third party during the term of this Agreement and during the two (2) year period immediately following termination of this Agreement, any of the terms and conditions set forth in the Agreement unless disclosure is required by any state or federal governmental agency, is otherwise required to be disclosed by law, or is necessary in any proceeding establishing rights or obligations under this Agreement. Both Parties reserve the right to terminate this Agreement, upon written notification, of any disclosure by the other Party prohibited herein.

14. Amendments and Service Schedules.
The Agreement, together with the Service Schedules, represents the entire understanding of the Parties. Any and all prior offers, agreements, representations and understandings made to PCMI and CUSTOMER, whether oral or written, shall be superseded by this Agreement. Once this Agreement has been fully executed, any amendment hereto must be made in writing and signed by an authorized representative of both Parties.

15. Waiver.
The terms, covenants, representations and warranties of this Agreement may be waived only by a written instrument executed by the Party waiving compliance. The failure of either Party at any timer to require performance of any provision hereof shall, in no manner, affect the right at a later date to enforce the same. No waiver by either Party of any breach of any term, covenant, representation or warranty contained in this Agreement, whether by conduct or otherwise, in any one or more instances, shall be deemed to be construed as a further or continuing waiver of any such breach or the breach of any other term, covenant, representation or warranty of this Agreement.

16. Partial Invalidity.
In the event that any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of this Agreement, but this Agreement shall be construed as if such invalid, illegal or unenforceable provision had never been contained herein. Further, in the event that any provision of this Agreement shall be held to be invalid, illegal or unenforceable by virtue of its scope or period of time, but may be made enforceable by a limitation thereof, such provision shall be deemed to be amended to the minimum extent necessary to render it valid, legal and enforceable. Or, in the alternative, both Parties shall negotiate in good faith to substitute for such invalid, illegal, or unenforceable provision a mutually acceptable provision that is consistent with the original intent of the Parties.

17. Notice.
All notices, demands, requests, delivered and other communications required or permitted hereunder shall be sent, via U.S. certified mail or other reputable courier return receipt requested, in writing and shall be deemed to be delivered when signed by an authorized representative, or, if earlier and regardless of whether actually received (except where actual receipt is mutually agreed upon in this Agreement or otherwise), three (3) days following the date that such are sent by U.S. Mail or other reputable courier.




To PCMI:
mbloom@pcmivoip.com





Fax: 509-693-2353




To CUSTOMER:



Any Party may at any time change its address for service or facsimile number for notification purposes by giving the other Party prior written notice as provided in the foregoing by setting forth the new address and the date on which it will become effective. Either Party may require, by prior written notice given at any time or from time to time, subsequent notices to be given to another individual person, whether a Party or an officer or representative, or to a different address, or both, provided, however, that a post office box shall not be considered to be an address for purposes of this Agreement.

18. Arbitration of Disputes.
a) Any dispute arising out of this Agreement which cannot be resolved between the parties, must be submitted to binding arbitration in accordance with the rules established by the American Arbitration Association (“AAA”), except that, for purposes of such arbitration, each Party shall choose one arbitrator and the chosen arbitrators shall select a third arbitrator. The decision of a majority of the arbitrators shall be binding on all parties. The arbitration shall be held in accordance with the commercial Arbitration Rules of the American Arbitration Association (“AAA Rules”), as amended by this Agreement. 

b) Either CUSTOMER or PCMI may initiate arbitration by providing written demand for arbitration, a copy of this Agreement and the administrative fee required by the AAA Rules to the AAA, 1150 Connecticut Avenue, 6th Floor, Washington, DC, 20036-4104. A copy of the notice shall also be provided to the other Party. The remaining cost of the arbitration, including the fees and expenses of the arbitrator, shall be shared equally by the Parties unless the arbitrator award provides otherwise. Each Party shall bear the cost of preparing and presenting its case. The Parties agree that binding arbitration shall be conducted in New York County, New York.

c) CUSTOMER and PCMI agree that the Arbitrators’ authority to grant relief shall be subject to the provisions of this Agreement, the United States Arbitration Act, (“USAA”), the ABA-AAA Code of Ethics for Arbitrators in Commercial Disputes, CUSTOMER tariffs, PCMI Tariffs, substantive law, and the Communications Act of 1934, as amended. Except for the intentional misconduct of a Party, the Arbitrators shall not be able to award, nor shall any Party be entitled to receive, punitive, incidental, consequential, exemplary, reliance or special damages, including damages for lost profits. The Arbitrators’ decision shall follow the plain meaning of the relevant documents, and shall be final, binding, and enforceable in a court of competent jurisdiction. The decision of the Arbitrators can only be appealed for mistake(s) of law.

d) Any dispute not outlined in Paragraph 18 (a) and arising out of or related to this Agreement regardless of the form of action whether in contract, indemnity, warranty, strict liability, or tort, including negligence of any kind with regard to CUSTOMER Services, or PCMI Services or other conduct under this Agreement may be subject to arbitration upon the written consent of both Parties. 

19. Attachments and Exhibits.
All Service Schedules, Attachments and Exhibits annexed to this Agreement are expressly made a part of this Agreement as fully as though completely set forth in it. All references to this Agreement shall be deemed to refer to and include this Agreement and all such Service Schedules, Attachments and Exhibits.

20. Headings.
The headings of paragraphs and subparagraphs used in this Agreement are for convenience only and are not part of its operative language. Any heading in this Agreement shall not be used to affect the construction of any provision hereof. 

21. Third parties.
The representations, warranties, covenants and agreements of the parties set forth in this Agreement are not intended for, nor shall the be for the benefit of or enforceable by, any person not a party hereto.

22. Entire Agreement.
This Agreement and the Service Schedule(s) constitutes the entire Agreement between the Parties as to the subject matter hereof and supersedes and merges all prior discussions and agreements between the Parties hereto.

IN WITNESS WHEREOF, an authorized representative of each Party has executed this Agreement effective of the date of execution by CUSTOMER as set forth below.

PCMI VOIP, LLC
.



Customer

By: ___________________________________

By: ___________________________________

        (Signature)




       (Signature)
      Michael Bloom                                         

      




      
 (Print Name)________________________________
       President




     

      





       (Title) ________________________________

SERVICE SCHEDULE A

SERVICE

Destination


Dial Code
Rate

Rounding









30/6

TIME ZONE

Calls will be billed in Greenwich Mean Time (GMT).

BILLING CYCLE 

Billing cycle shall be one week commencing on Monday at 00:00 and continue through Sunday at 23:59 

PAYMENT TERMS

Prepayment with Billing every 7 days.

For CUSTOMER



For PCMI

By: _______________________

By: _______________________

Name: _____________________

Name:  Michael Bloom


Title: ______________________

Title:   President

Date: ______________________

Date: ______________________

PCMI 
Initials___________




Customer
Initials___________


