PCMIVOIP
Non-Disclosure and Confidentiality Agreement

PCMI VOIP
MUTUAL NON-DISCLOSURE

AND CONFIDENTIALITY AGREEMENT

This Non-Disclosure and Confidentiality Agreement (“Agreement”) is effective __________ ___________, 2005 between PCMI VOIP, LLC, a  Delaware Corporation with its principal offices located at 192 Lexington Avenue, Room 1100, New York, NY 10016, (“PCMI”) and __________________________, a ____________ company, with its principal office located at_______________________________________________.

The parties intend to exchange Confidential Information to further a current or proposed business relationship, and to protect such information against disclosure or unauthorized use. 

The parties agree as follows:

1.  “Confidential Information” shall mean all information (in written, oral or electronic form) that is disclosed between the parties and that is conspicuously marked by the disclosing party (“Disclosing Party”) as being confidential or proprietary in nature, or should have been reasonably understood by the receiving party (“Receiving Party”) to be confidential.

Confidential Information shall include, without limitation, business, financial, accounting, and marketing information, analyses, forecasts, predictions or projections, technical information, software, demonstration programs, routines, algorithms, computer systems, techniques, documentation, designs, procedures, processes, formulas, inventions, specifications, improvements, concepts, records, files, memoranda, reports, drawings, plans, price lists, customer and supplier information or other account information, trade secrets, know-how, and other intellectual property.  In addition, the existence and terms of this Agreement, and the fact and substance of all discussions or correspondence relating to this Agreement, including the identification by name or identifiable description of the parties, shall be Confidential Information of both parties and shall not be disclosed without consent of the other party.

Confidential Information shall not include information that (a) is or becomes publicly available through no action on the part of the Receiving party; (b) is lawfully obtained from any source other than the Disclosing Party without an obligation to keep it confidential; (c) is previously known to the Receiving Party without an obligation to keep it confidential, as can be substantiated by written records; (d) is expressly released from the obligations of confidentiality imposed by this Agreement by the Disclosing Party in writing; (e) is required to be disclosed pursuant to any applicable law, regulation, judicial or administrative order or decree; provided, however, that the Receiving Party shall first have given prior written notice to the Disclosing Party to enable the Disclosing Party to seek a protective order or other relief from disclosure; or (f) is independently developed by the Receiving Party.  

2.  In consideration of the disclosure of Confidential Information by the Disclosing Party, the Receiving Party shall:

a) use the Confidential Information received solely in connection with and in furtherance of the business relationship between the parties, and not for any other purpose whatsoever without the prior express written consent of the Disclosing party, and shall limit access to such Confidential Information solely to its employees, contractors, agents, advisors and legal representatives with a need to know for such purpose, and shall advise such individuals of their confidentiality obligations hereunder; and

b) Take strict precautions to maintain the confidentiality of the Confidential Information received for a period of two (2) years from the date of receipt. 

c) Refrain from copying or disclosing the Confidential Information received, except as expressly permitted in this Agreement; and

d) upon the written request of the Disclosing Party, promptly destroy, and certify destruction to the Disclosing Party, any and all copies of Confidential Information on any media. 

3. The parties agree that the extent of damages to the Disclosing Party in the event of a breach of this Agreement would be difficult to ascertain and that there may be no adequate remedy at law. In the event of a breach, the Disclosing Party shall be entitled, in addition to any other remedies it may have at law, to enforce any or all of the covenants contained in this Agreement by seeking an injunction or other equitable remedy. 

This Agreement constitutes the entire agreement between the parties and supersedes any prior or contemporaneous oral or written representations regarding the subject matter hereof.  Nothing contained in this Agreement shall be construed as granting or conferring any rights by license or otherwise in any Confidential Information disclosed, or under any trademark, patent, trade secret, copyright, or any other intellectual property right of either party.  This Agreement creates no obligation to purchase, sell, develop, research, or disclose anything; it grants no license; creates no agency, partnership or joint venture. 

4.  This Agreement may not be modified except by a written instrument signed by an authorized representative of each party. 

5.  Neither Party makes any representation or warranty, express or implied, as to the accuracy or completeness of Confidential Information, and expressly disclaims any and all responsibility and liability for all conclusions derived from the Confidential Information. 

6.  This Agreement shall be binding on the parties, their successors and assigns, and shall be governed by the substantive laws of the state of Florida, USA without giving effect to provisions regarding conflict of laws.
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